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The opinion of the court was delivered by
CARCHMAN, J. A. D

During the early nmorning hours of July 13, 1996, the Borough
of Spring Lake fell victimto the ravages of Tropical Storm
Bertha. The stormgenerated sixty to seventy mle per hour w nds
and high surf along the beachfront including water encroaching on
Ccean Avenue. The beaches were closed and |ifeguard stands and
ot her equi pnent noved fromthe beach area to prevent damage
caused by the high surf. By 2:00 p.m, the wind had shifted from
the northeast to the west, and the weather began to clear. The
police chief, lifeguard captain and Borough beach manager,
acconpani ed by other police officers, nmet and determ ned that the
beach woul d be closed to the public for the rest of the day. Red
flags indicating a closed beach condition were posted along the

beach. At approximately 4:00 p.m, four individuals including



persons later identified as defendants Mark diver, Larry Schm dt
and Luke Morgan were observed surfboarding in the ocean near the
Mercer Avenue beach. After an extended effort to gain
defendants' attention, they cane ashore and were charged with two
di sorderly persons violations -- creating a hazardous or

physi cal | y dangerous condition by an act which serves no

| egiti mate purpose of the actor, N.J.S. A 2C: 33-2a(2), and
obstructing the adm nistration of law, N.J.S. A 2C 29-1a; and two
muni ci pal violations -- Minicipal Odinance 14-2.10, authori zing
t he cl osing of beaches, and Minicipal Odinance 14-2.1

prohi biting bathing under certain conditions.

After a trial in the Spring Lake Minicipal Court, defendants
were found guilty of N.J.S. A 2C 33-2a(2) and Munici pal O dinance
14-2.1. The trial court nerged the Minicipal Odinance 14-2.10
conplaint into the Minicipal Odinance 14-2.1 conviction, and
N.J.S. A 2C: 29-1a conplaint into the NNJ.S. A 2C 29-2a(2)
conviction. Defendants were sentenced to an aggregate fine of
$475 and four days of community service together with costs. On
the de novo appeal to the Law Division, defendants were found
guilty of the same of fenses, and the sane sentences were inposed.

1

Def endants appeal ,” and we affirm

On appeal, defendant Oiver raises the foll ow ng argunents:

PO NT | THE COURT' S DENI AL OF DEFENDANT' S
REQUESTED SUBSTI TUTI ON OF ATTORNEY
DENI ED THE DEFENDANT EFFECTI VE
ASSI STANCE OF COUNSEL, AND I N LI GHT CF
THE APPARENT CONFLI CT OF | NTEREST,

'These appeal s have been consolidated for this opinion,

- 3 -



PO NT 11

PO NT 111

PO NT 1V

PO NT V

PO NT VI

PREJUDI CE TO THE DEFENDANT MJUST BE
PRESUVED.

A REVI EW OF THE PROCEEDI NGS BELOW
MANDATES A FI NDI NG OF NOT GUI LTY, AS THE
STATE DI D NOT PROVE ALL THE ELEMENTS COF
THE OFFENSES CHARGED THAT ARE NECESSARY
TO SUSTAI N CONVI CTI ONS.

THE ORDI NANCES OF THE BOROUGH OF SPRI NG
LAKE UNDER WHI CH THE DEFENDANT HAS BEEN
CONVI CTED ARE UNCONSTI TUTI ONALLY VAGUE
ON THEI R FACE.

THE ORDI NANCES OF THE BOROUGH OF SPRI NG
LAKE UNDER WHI CH THE DEFENDANT HAS BEEN
CONVI CTED ARE UNCONSTI TUTI ONAL AS

APPLI ED.

THE MUNI Cl PAL COURT OF THE BOROUGH OF
SPRI NG LAKE LACKS TERRI TORI AL

JURI SDI CTI ON OVER OFFENSES COWM TTED
BEYOND THE TERRI TORI AL BOUNDARI ES OF THE
BOROUGH.

THE DEFENDANT' S CONVI CTI ON FOR A

VI OLATI ON OF BOROUGH ORDI NANCE 14-2.1
MUST BE REVERSED BECAUSE | T FAILS TO
PROVI DE A PENALTY CLAUSE.

Def endants Schm dt and Morgan raise the foll owi ng argunents:

PO NT |

PO NT 11

PO NT 111

DI SM SSAL |'S WARRANTED | N THE | NSTANT
CASE ON THE GROUND THAT THE ORDI NANCE
VWHI CH [ DEFENDANTS HAVE] BEEN FOUND
GUILTY OF VI OLATI NG |'S UNCONSTI TUTI ONAL.

THE SPRI NG LAKE MUNI Cl PAL COURT LACKED
TERRI TORI AL JURI SDI CTI ON OVER ACTS WH CH
OCCURRED BEYOND THE BOUNDARI ES OF THE
TOWN.

THE STATE FAI LED TO ESTABLI SH THE

MUNI CI PAL ORDI NANCE AND CRI M NAL STATUTE
VI OLATI ON BEYOND A REASONABLE DOUBT,
THEREBY WARRANTI NG ACQUI TTAL.

An anal ysis of defendants' positions requires an expanded

exposition of the facts adduced at the trial.



As the storm began to wane during the afternoon, Robert
Dawson, Chief of the Spring Lake Police Departnment (S.L.P.D.),
Dani el Finn, the beach manager, and Robert Crader, the Captain of
the |lifeguards, nmet at approximately 2:00 p.m to discuss the
beach conditions. Because they determ ned that the surf
conditions were still too dangerous - indeed the police had been
required to save one swimer at approximately 1:30 p.m - they
deci ded to keep the beaches closed for the remainder of the day,
to post red flags on all of the beaches indicating that bathing
was prohibited, and to instruct all on-duty police officers to
enforce the closure with sunmonses and arrests. According to
Finn, all the beaches displayed red flags by approximately 3:10
p. M

At 4:00 p.m, Special Oficer Brian Sherman of the S.L.P.D
observed four surfers, including the three defendants, in the
ocean at the Mercer Avenue beach. Sherman parked his three-
wheel ed "Cushman" on the boardwal k, activated its overhead red
flashing lights and attenpted to advise the surfers to cone in by
standi ng on the boardwal ks railing while blowi ng his whistle and
wavi ng his arns. Sherman was joi ned by Special Oficer Canal,

O ficer Baker, and Patrol nen Cberto, Zoino and Pl oskonka, all of
the S.L.P.D. For approximately the next hour, the officers
focused their efforts on convincing defendants to exit the ocean,
but defendants never responded.

During the hour-long incident, the S.L.P.D. positioned two

Cushmans on the boardwal k with their red flashing lights



activated, and the six officers blew their whistles and waved
their arns intermttently. At the sane tinme, a crowd of

approxi mately 100 peopl e gathered on the boardwal k to watch the
spectacle. Also, at |east one surfer rode a wave in and paddl ed
back out as an officer approached. Wile they were not directly
facing the shore the entire tinme, defendants were observed
occasionally looking at the officers on the beach. Finally, even
t hough one of the surfers, not a defendant here, surrendered to
the police at approximately 4:30 p.m, defendants remained in the
water for an additional half-hour. The officers concluded that

t hey had gai ned defendants' attention, but defendants chose to
ignore their efforts.

Rat her than send the lifeguards into the dangerous surf to
retrieve the defendants, the police contacted the United States
Coast Cuard at the Shark River Station for assistance. The Coast
Guard quickly responded to the S.L.P.D."s call. John Foley, a
crewman on the respondi ng vessel, observed that he could see the
police on shore and hear their whistles fromhis position,
approximately twenty yards farther out to sea than defendants.
Fol ey infornmed defendants that they had to exit the water, which
they then did. Defendants were then arrested by the S.L.P.D. at
approximately 5:00 p. m

Because no one witnessed defendants actually enter the
water, it was not known whether red flags were posted when they
first entered the water. Nevertheless, a lifeguard stand was

face down at the top of the Mercer Avenue beach all day with the
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sign "Life Guards Of Duty - No Bathing" clearly posted, and
there was evidence that the red flags were posted by 3:10 p. m

Wiile there were no actual energencies or calls which the
S.L.P.D. or lifeguards were prevented fromresponding to during
the incident, the six officers and two extra |ifeguards were kept
fromtheir regular duties by the defendants' actions and were
"tied up" at the Mercer Avenue beach for at |east one hour.
Judge Chaiet, in the Law D vision, adopted the Minicipal Court’s
findings that the beach was cl osed, surfing was prohibited and
def endants were aware of these facts. Accordingly, defendants
were found guilty.

On appeal, defendants and Surfers' Environnmental Alliance-

New Jersey (SEA-NJ), as am cus curiae, challenge the

jurisdiction of the Miunicipal Court to consider these matters
arguing that they should properly have been heard in the Superior
Court. Defendants and SEA-NJ argue that the Public Trust
Doctrine precludes adjudication of these offenses in the
muni ci pal court. W disagree.

Both the territorial and subject matter jurisdiction of the
muni ci pal court are determ ned by the Legislature. N.J.S A
2B: 12-16(a) grants to the nunicipal court territorial
jurisdiction over "cases arising within the territory of that
muni ci pality . . . includ[ing] any prem ses or property |ocated
partly in and partly outside of the nmunicipality.” |In addition
to establishing territorial jurisdiction of the nunicipal court,

the Legislature also enabled the nmunicipality to enact ordinances



to create subject matter jurisdiction. N.J.S A 40:48-1(9)
enpowers municipalities to nake and enforce ordi nances to, anong
other things, "[r]egulate or prohibit swimring or bathing in the
waters of, in, or bounding the nmunicipality.” The sane statute
enables municipalities to "[e]stablish, maintain, regulate and
control a lifeguard upon any beach within or bordering on the
municipality.” NJ.S A 40:48-1(27). NJ.S. A 40:61-22.20
grants "[t] he governing body of any nunicipality bordering on the
Atlantic ocean . . . exclusive control, governnent and care

t hereof and of any boardwal k, bat hing and recreational
facilities, . . . and [it] may, by ordinance, make and enforce
rul es and regul ations for the governnment and policing of such

| ands, boardwal k, bathing facilities.” There can be |little doubt
that the nmunicipality may appropriately regulate activities on

t he beaches and waters "boundi ng" the nunicipality.

Def endants and SEA-NJ argue that the Public Trust Doctrine
defines the territorial limts of nunicipal court jurisdiction.
The Public Trust Doctrine derived "fromthe ancient principle of
English law that | and covered by tidal waters bel onged to the

soverei gn, but for the common use of all the people.” Borough of

Neptune City v. Borough of Avon-by-the-Sea, 61 N.J. 296, 303

(1972) (setting forth a conplete history of the doctrine); see
also Mathews v. Bay Head Inprov. Auth., 95 N.J. 306, cert.

deni ed, 469 U.S. 821, 105 S. C&. 93, 83 L. Ed. 2d 39 (1984). The
rights granted by the doctrine extend "to recreational uses,

i ncl udi ng bat hing, swi nm ng and other shore activities." [d. at
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309. The Public Trust Doctrine applies to | ands seaward of the
mean high water mark which are held by the State in fee sinple
for the trust of its citizens. 1d. at 300.

Def endants and SEA-NJ argue that since "title" ends at the
mean hi gh water mark, municipal court jurisdiction ends at that
same point. The argunent is flawed by a m sunderstanding of the
underlying prem se and purpose of the doctrine. The Public Trust
Doctrine is a rule protecting property rights of the citizenry -
it is not a declaration of the limts of territorial
jurisdiction. The doctrine grants rights to the public which
cannot be altered or alienated w thout consideration of the
public's rights in such lands. The identification of title
owner shi p does not resolve the issue. Property owned by the
State or any other owner (exclusive of a Federal enclave) falling
in whole or in part within the territory of the municipality is
subject to the jurisdiction of the municipal court under such
terms and conditions as the Legislature shall determ ne.

The right of the public to enjoy that property enconpassed
by the doctrine is not inconsistent wwth the right of the
sovereign, as trustee, to protect those utilizing such property.
This is the essence of the government’s inherent authority, if
not its obligation, to act in the interest of the public safety

and wel fare, an issue we address nore fully infra. See Mthews,

supra, 95 N.J. at 332; Van Ness v. Borough of Deal, 78 N.J. 174,

178 (1978) ("Of course, the nunicipality in the exercise of its

police power and in the interest of public health and safety,



woul d have the right to adopt reasonable regulations as to the
use and enjoynment of the beach area."). Such action nmay take the
formof the legitimte exercise of police power, for exanple, to
cl ose beaches and preclude use of property, even that falling
within the Public Trust Doctrine, when the public safety and

wel fare is threatened. From such authority the sovereign can
confer jurisdiction and cede regulatory authority to

muni ci palities and their courts. The Legislature has vested such
authority and jurisdiction in the Borough and its nunici pal

court. Defendants’ argunents to the contrary are rejected.

We need not, on these facts, determne the outer limts of
such jurisdiction or the further relationship between the Public
Trust Doctrine and territorial jurisdiction. W are confortable
in concluding that defendants, here, fell well wthin any such
l[imts. The Law Division found that the police officers
entreaties to defendants could be seen and heard by defendants as
they were by the Coast Guard. Defendants were within a
legitimate zone of concern of the police and lifeguard units
entrusted with the safety of bathers, swimrers, boaters, surfers
and anyone else utilizing the recreational facilities secured and
mai nt ai ned by Spring Lake. The sanme obligation placed on the
police and lifeguards to protect defendants di smantles
defendants' argument that their territorial obligation sonehow

ends at an arbitrary line. C. Fleuhr v. Gty of Cape My, 303

N.J. Super. 481 (App. Div.) (inposing civil liability for

negl i gent performance of protective beach services for nunicipal
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property but denying liability when injuries occur solely due to
conditions encountered in an uni nproved body of water), certif.
granted, 152 N.J. 12 (1997).

We nust next consider SEA-NJ's contention that the
jurisdictional statutes are inperm ssibly vague. The
constitutional doctrine of vagueness is "essentially a procedural
due process concept grounded in notions of fair play.” State v.

Saunders, 302 N.J. Super. 509, 520 (App. Div.) (quoting State v.

Lashi nsky, 81 N.J. 1, 17 (1979)), certif. denied, 151 N.J. 470

(1997). The Suprene Court summarized the underlying concerns as
foll ows:

Cl ear and conprehensible legislation is a
fundanmental prerequisite of due process of

| aw, especially where crimnal responsibility
is involved. Vague |laws are unconstitutional
even if they fail to touch constitutionally
prot ected conduct, because unclear or

i nconpr ehensi bl e | egislation places both
citizens and | aw enforcenent officials in an
unt enabl e position. Vague |aws deprive
citizens of adequate notice of proscribed
conduct, and fail to provide officials with
guidelines sufficient to prevent arbitrary
and erratic enforcenent.

[State v. Mortiner, 135 N.J. 517, 532
(quoting State v. Afanador, 134 N.J. 162, 170
(1993)), cert. denied, 513 U.S. 970, 115 S.
Ct. 440, 130 L. Ed. 2d 351 (1994).]

Quite sinply, therefore, "[a] crimnal statute is not
i nperm ssi bly vague so long as a person of ordinary intelligence
may reasonably determ ne what conduct is prohibited so that he or

she may act in conformty with the law. " Saunders, supra, 302

N.J. Super. at 520-21. Stated another way, the test for

vagueness hi nges on whether "persons "of comon intelligence nust
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necessarily guess at [the statute's] nmeaning and differ as to its

application.'"™ Mortinmer, supra, 135 N.J. at 332 (citation

omitted). Further, analysis under this standard is not " a
I inguistic analysis conducted in a vacuum but requires
consi deration of the questioned provision itself, related
provisions, and the reality in which the provision is to be

applied.” Saunders, supra, 302 N.J. Super. at 521 (citation

omtted). Finally, unless the statutory framework suggests
ot herwi se, "the words used in a statute carry their ordinary and

wel | -under st ood neanings.” Mrtiner, supra, 135 N.J. at 332

(citation omtted); see also Lashinsky, supra, 81 N.J. at 18

(addi ng comon intelligence, coupled with "ordi nary human
experience," to the assessnment of "vagueness"). |Indeed, after
repeating this common-sense standard in Mrtiner, the Suprene
Court analyzed the chall enged statute by referencing Wbster's
New Col l egiate Dictionary to define certain ternms. Mortiner,
supra, 135 N.J. at 332.

Here, SEA-NJ contends that the enabling statutes are
i nperm ssi bly vague because they fail to precisely define waters
"bounding the nunicipality,”™ N.J.S. A 40:48-1(9), beaches
"bordering on the nunicipality," N.J.S A 40:48-1(7), and the
exact nmeaning of "bathing facilities,” N.J.S. A 40:61-22.20.
However, we conclude these terns are sufficiently precise to
sati sfy due process.

"Bounding"” is defined as "[b]Jorder[ing] on another country,

state, or place: adjoin[ing]."” Webster's Il New Collegiate
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D ctionary 131 (1995). "Bordering"” is defined as "[lying] along
or adjacent to the border of." [d. at 128. As we need not
define the outer limts of territorial jurisdiction, so, too, we
need not define the outer Iimts of "bounding” or "bordering" to
resolve this appeal. W previously noted that defendants were
well within the sight and sound of the |ifeguards, police and on-
| ookers assenbl ed on the beach and boardwal k. More
significantly, they were within what we have characterized as the
"zone of concern" of rescue operations so that if they were in
distress the lifeguards were able to attend to their needs. W
concl ude that the Minicipal Court of Spring Lake had jurisdiction
over the charged offenses.
Next, defendants and SEA-NJ contend that the nunici pal

ordi nances under whi ch defendants were convicted are
unconstitutional. Spring Lake Municipal Odinance 14-2.1
provi des:

Protected and Established Cceanfront Beaches.

No person or persons shall bathe upon the

oceanfront in the Borough of Spring Lake

except at certain protected and established

bat hi ng beaches where |ifeguards, boats,

fl ags, buoys and other protective devices are
provi ded.

[ (Enphasi s added). ]
O di nance 14.2.10 provides:

Li feguards. Lifeguards shall be on duty at
t he bat hing areas between 9:00 a.m and 6: 00
p.m daily during the bathing season. Wen
bat hi ng shall be determned to be unsafe and
prohi bited by the Chairman of the Beach
Conmittee or the Beach Manager, flags shal
be di spl ayed and |ifeguard stands shall be

- 13 -



turned down indicating that the beaches are
cl osed and unguar ded.

Specifically, defendants and SEA-NJ contend that the terns
"bat he" and "bathing"” are inperm ssibly vague; that the
ordi nances are not uniformy enforced, adding to their inability
to determ ne whether their conduct was proscribed; and that the
ordi nances fail to provide a penalty cl ause.

Def endants chal | enge the ordi nances as vague both facially
and "as applied.” An ordinance is facially vague if "there is no
conduct that it proscribes with sufficient certainty.” Saunders,

supra, 302 N.J. Super. at 521 (citations omtted). On the other

hand, an ordinance is vague "as applied” if it does not "clearly
prohi bit the conduct on which the particul ar charges were based."
Ibid.

Def endants’ and SEA-NJ's argunents as to the definition of
"bat hi ng" have no nerit. The term "bathe" is defined, anong
ot her ways: "[t]o beconme imersed in or as if inaliquid.”

Webster's Il New Collegiate Dictionary 94 (1995). "Bathing" is

sonet hi ng nore passive than surfing or even swming; it is in
sinplest terns "entering the water” resulting in "imersion in
water." Defendants were surfing. As this activity necessarily

i ncl uded placing one's body in the water, surfing cannot be
acconpl i shed without a certain degree of bathing. The purpose of
t he ordi nance prohibiting "bathing" was not sinply to stop people
fromswinming; it was to preclude themfromgoing into the water
for any purpose - sw nmm ng, surfboarding, body surfing or any

ot her recreational activity involving "imersion” in water.
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Wil e not a paradigmof structure or clarity, the ordinance is
obvious as to its purpose and intent - to prevent people from
entering the water when the beach is closed. Defendants’

argunent that Minicipal O dinance 14-2.15% requires a different
result is spurious. The limtation on surfing provided for in

O di nance 14-2.15 represents restrictive |egislation focusing on
a stated set of circunstances. It is neither alimtation on the
Borough's ability to close the beaches and water to all in the
interest of public health and safety nor a license for surfers to
surf at any tinme they so choose.

Def endants and SEA-NJ argue that their safety in the water
should be a matter of self-determ nation. They argue that the
ultimte decision as to whether conditions are safe and
appropriate is theirs to nake and such decision is not precluded
by the statutory schene for beach and water regulation set forth
in the Spring Lake ordi nances. Their expansive view of their
rights is distorted. The ability to regulate the beaches and

water is grounded in the public safety and welfare. The closing

“Muni ci pal Ordinance 14-2.15 provides:

a. No person or persons shall use
surfboards or rafts or other appliances
whi ch m ght cause injury to bathers or
swW mmer s upon the beach or the
beachfront or in the waters adjacent
thereto without perm ssion of the
i feguard at the bathing area.

b. Surboard riding shall be restricted at
all times to those areas of the beach
desi gnated either by resolution of the
Mayor and Council or by witten
direction of the Beach Manager.
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of the beaches and preclusion of bathing was based on this
authority; in fact, the Borough's decision could not be
chal l enged in this prosecution of defendants' conduct.® The
entire regul atory schene and exercise of discretionary authority
to preclude bathing and tenporarily close recreational facilities
based on potential danger is a function not only of concern for
public safety but of common sense. Self-determnation is not
relevant. Youthful intimations of immortality cannot serve as

t he touchstone of neasuring reasonable conduct. It is not the
surfers who will ultinmately deci de whether they can defy

i ndi sput ably reasonabl e public safety deci sions based on weat her
condi ti ons when, in defendants' view, those conditions create the
perfect environment for their sport. And they cannot avoid the
consequences of such conduct by suggesting that an ordi nance

which is clear as to content and nmeaning is sonmehow "vague."*

*Presumabl y an action to challenge the closure decision
could have been filed in the Law Division as an action in |ieu of
prerogative wits. R_ 4:69.

“In a different factual context, Justice Cifford nade the
foll owi ng observati on:

One need not be a | awer or wordsmth or
semanticist to understand that a statute
proscribing the volunteering of false
information to a | awenforcenent officer is
vi ol ated when Denny Val entin, wanted on a
stolen vehicle charge, tells a state trooper
that his nanme is Ranon Velez. | do not think
the cromd down at the corner newsstand woul d
have nearly the trouble with this sinple,
em nently sensible statute that this Court
has.

[State v. Valentin, 105 N.J. 14, 24 (1987)
(conti nued. . .)
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Def endants contend that the State failed to prove all of the
el ements of the offenses for which they were convicted. Wile
Schm dt and Morgan chal | enge their convictions under both
N.J.S. A 2C 33-2a(2) and Ordinance 14-2.1, diver challenges only
his conviction under N.J.S. A 2C: 33-2a(2).

Appel | ate revi ew of municipal court convictions is

"exceedingly narrow."™ State v. Locurto, _ NJ. _, _ (1999
(slip op. at 9). In both the Law and Appellate Divisions, the
court

nmust review the record in the light of the
contention, but not initially fromthe point
of view of how it would decide the matter if
it were the court of first instance. It
shoul d gi ve deference to those findings of
the trial judge which are substantially

i nfluenced by his opportunity to hear and see
the witnesses and to have the "feel"” of the
case, which a review ng court cannot enjoy.

The aimof the review at the outset is
rather to determ ne whether the findings nade
coul d reasonably have been reached on
sufficient credible evidence present in the
record.

[Ibid. (quoting State v. Johnson, 42 N.J.
146, 161-62 (1964).]

This standard of substantial deference is even nore conpelling
where two | ower courts enter concurrent judgnents on factual

i ssues. "Under the two-court rule, appellate courts ordinarily
shoul d not undertake to alter concurrent findings of facts and
credibility determ nations nade by two | ower courts absent a very

obvi ous and exceptional showing of error.” 1d. at 14-15.

*(...continued)
(Adifford, J., dissenting).]
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The record clearly supports defendants' convictions.
N.J.S. A 2C 33-2a(2) provides, in relevant part, "[a] person is
guilty of a petty disorderly persons offense, if with the purpose
to cause public inconveni ence, annoyance or alarm or recklessly
creating a risk thereof he . . . [c]reates a hazardous or
physi cal | y dangerous condition by any act which serves no
| egiti mate purpose of the actor." As discussed previously, the
muni ci pal ordi nance proscribes "bathing upon the oceanfront” at
cl osed beaches. Defendants entered the water to surf when the
beach was closed - the lifeguard stands were down and pul | ed back
nearly off of the beach. More egregiously, despite the hour-Iong
effort of at |least six Spring Lake police officers, defendants
chose to ignore the officers and remain in the water until the
Coast Cuard intervened. As a result of remaining in the
dangerous surf, defendants created a dangerous condition, or, at
the very least, a risk thereof, to thenselves and the police and
i feguard personnel who woul d have been required to save
def endants had an energency arisen. Furthernore, defendants’
actions restricted the police's and |lifeguards' activity for an
extended period of tine, obstructing their ability to attend to
their normal duties. This fact was of added significance in
i ght of damage sustained by the Borough during the tropical
storm There is no basis for disturbing Minicipal Court Judge
Barry's and Superior Court Judge Chaiet's determ nations that

defendants were well aware that the beach was cl osed but deci ded



to stay in the water to surf, disregarding the possible
repercussions to the public.

Finally, defendant A iver contends that the denial of his
requested substitution of attorney deprived himof effective
assi stance of counsel mandating a dism ssal of the charges
against himor a newtrial. Under both the Sixth Arendnent to
t he Federal Constitution and Article |, paragraph 10 of the New
Jersey Constitution, a crimnal defendant has the right to
ef fective assistance of counsel which is " untramel ed and

uni npaired’ by conflicting interests.” State v. Norman, 151 N.J.

5, 23 (1997) (quoting State v. Bellucci, 81 N.J. 531, 538 (1980)

(quoting d asser v. United States, 315 U.S. 60, 70, 62 S. C
457, 465, 86 L. Ed. 680, 699 (1942))).

In State v. Land, 73 N.J. 24 (1977), the Suprene Court

addressed whether this right to effective assistance was viol ated
by a single attorney's representation of nultiple co-defendants
in the sane trial. The Court described the problemas follows:

A conflict of interests, then, need not
necessarily consi st of an obvious

i nconsi stency of defenses anong nmultiple
defendants. It is quite sufficient to
constitute a fatal conflict if counsel is
precl uded, because of diverging interests of
codef endants, fromrepresenting either
defendant with that degree of proficiency and
forceful ness of defense which he woul d
exhibit if either were his sole client.
Where an attorney is inpeded fromdoing his
best, he is not only inadequate, but
constitutionally "ineffective."

[1d. at 31 (citations omtted).]



The Court determined that trial courts confronted by an attorney
representing multiple co-defendants should instruct the
defendants as to the potential perils of joint representation.
Natural ly, such defendants would then be free to waive their
right to independent counsel if they so chose. 1d. at 32-33.
Finally, the Court concluded that, "in the absence of waiver, if
a potential conflict of interest exists, prejudice will be
presuned resulting in a violation of the New Jersey
constitutional provision guaranteeing the assistance of counsel."
Id. at 35.

In State v. Bellucci, 81 N.J. 531 (1980), the Court

reiterated and strengthened the presunption created by Land:

The harmin dual representation is caused by
the restraints placed on an attorney's
advocacy and i ndependent judgment. It is one
of divided loyalties. At its extreme, such
conflict may prevent counsel from attenpting
to exonerate one client when doing so would
require himto denonstrate that another
client is guilty. The harnful effects of a
conflict of interest what counsel nust
refrain fromasserting will not ordinarily be
identifiable on the record. Requiring a
showi ng of prejudice would place an

i npossi bl e burden on the accused and force
the reviewing courts to engage in "ungui ded
specul ation. ™

[1d. at 543 (citations omtted).]
The Court recognized that its rule "anmounts to an absolute bar to
mul tiple representation unless defendants are fully advised of

the problens involved." 1d. at 545; see Norman, supra, 151 N.J.

at 24-25 (noting Bellucci created rule that sinultaneous dual

representation of crimnal co-defendants by a private attorney or
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| awyer associated with that attorney was per se potential
conflict, and prejudice would be presuned absent valid waiver).

Here, the unique facts of the offenses presented do not
suggest the necessity for application of the sweeping,

prophylactic rule of Bellucci. Cf. State v. Bell, 90 N.J. 163,

167-71 (1982) (holding nultiple representation by associates in a
public defender's office does not give rise to Bellucci per se
potential conflict with presuned prejudice).

Al'l defendants were originally represented by Peter M
O Mara. A short tinme before trial, the prosecutor indicated that
a pretrial statenent by defendant Aiver, which was known to al
parties, was going to be introduced at trial.®> In the Minicipal
Court, the trial judge indicated that there was no conflict or
potential for such a conflict since he would only consider the
statenment as against Aiver's interest. At the trial de novo in
the Law Division, Judge Chaiet disregarded the statenent in its
entirety. Additionally, each defendant was separately charged
for offenses based on independent conduct which did not inplicate
t he ot her defendants. Their conduct was observed by nearly a
hundr ed onl ookers.

Def endants did not deny the conduct; in fact, their
argunents were essentially | egal ones ranging fromthe

sufficiency of the proofs to constitutionality of the ordinances

*The statenment was made by Oiver at a meeting of the Spring
Lake Borough Council in July 1996. He said, "[T]he only warning
was a red flag. W figured we were going to get arrested so we
decided to catch a few waves."
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under which they were charged. Beyond diver's statenent, which
was nei ther germane nor considered by Judge Chaiet in the Law
Di vision, defendants' interests were not divergent, and there
were no divided loyalties that prevented counsel from
representing each defendant as if he was counsel's sole client.
We note that Aiver acknow edged this nmuch in his brief, and,
even as this issue was argued before us, defendants Mrgan and
Schm dt were represented by single counsel. While a better
practice woul d have been served by inquiry by the Minicipal Court
of defendants on the issue of dual representation, the failure to
do so here did not render their well-grounded convictions
unconstitutionally infirm

We have considered the additional argunents raised by
def endants and SEA-NJ and conclude that they are without nerit
and require no further discussion. R_ 2:11-3(e)(2).

W affirmthe convictions.



